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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial Reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this-column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





PREVIOUS PARTICIPATION BY TRIAL COUNSEL 


@ The record of trial of a special court-martial 
contained the following statement made by trial 
counsel prior to arraignment while explaining 
the general nature of the charge: 


“The general nature of the charge in this 
case is theft; the charge was preferred by 
myself; forwarded to the convening au- 
thority with recommendations as to dis- 
position by myself. No formal investiga- 
tion was made, though the trial counsel con- 
ducted an informal investigation in order 
to sign the charges as the accuser. No 
member of the court will be a witness for 
the prosecution.” [Emphasis supplied.] 


Thereafter trial was had and the accused, who 
pleaded not guilty to the offense charged, was 
duly convicted and sentenced. 

A Board of Review set aside the findings and 
sentence and ordered a rehearing. The Board 
took this action because it was of the opinion 
that the investigation conducted by the trial 
counsel prior to preferring the charge made him 
an “investigating officer” as that term is defined 
in 64, MCM, 1951 and that, therefore, he was 
ineligible to act because of the express prohibi- 
tion contained in Article 27 (a) UCMJ. Ac- 
cordingly the Board held that the special court- 
martial was without jurisdiction since it was 
not legally constituted. 

The U.S. Court of Military Appeals reversed 
the decision of the Board of Review holding that 
the trial counsel was not “investigating officer” 
within the meaning of 27 (a), UCMJ. The 

(Continued on page 18) , 
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DEFENSE TECHNIQUES IN THE PREPARATION 
AND TRIAL OF COURTS-MARTIAL 


By CDR RAYMOND VANWOLKENTON, USN 


Numerous articles relating to the prepara- 
tion for a trial by court-martial have appeared 
in The JAG JOURNAL. However, there are 
certain techniques peculiar to the defense of a 
court-martial that haven’t been covered be- 
fore, and’ any officer designated as defense 
counsel should be conversant with them. 

As in boxing the counter-puncher utilizes 
different styles, tactics and training methods 
from those of an aggressive opponent, so the 
defense counsel prepares his case differently 
from the trial counsel, with different objectives 
in mind and different methods of obtaining 
the ends desired. 





Many significant distinctions exist between . 


the duties of trial counsel and those of defense 
counsel. Our system of justice places on the 
trial counsel the duty to present the evidence 
relating to the offense and prove beyond a rea- 
sonable doubt that the accused committed it, 
while the defense counsel’s position is to insure 
that all facts favorable to the accused are 
brought out and to see that improper evidence 
is not introduced on behalf of the prosecution. 
Thus, the defense counsel must know what 
means are legally available to block the prosecu- 
tion’s punches and what counter-punches the 
defense may throw. 

No mention will be made here of the general 
duties and ethics of defense counsel (JAG 
JOURNAL, January 1948, pp. 9-11) except to 
point out that he will guard the interests of the 
accused by all honorable and legitimate means 
known to the law and undertake the defense 
regardless of his personal opinion as to the 
guilt of the accused. A defense counsel should 
never put himself in the position of determining 
the guilt or innocence of the accused. It is for 
the court to determine guilt or innocence; it is 
for the prosecution to supply the court with suf- 
ficient legal evidence to convince it beyond a 
reasonable doubt of the guilt of the accused. 
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The question facing the defense counsel who 
considers pleading his accused guilty is not 
whether he personally considers the man guilty 
or even that the accused believes himself guilty, 
but turns on the question of whether the prose- 
cution can present sufficient evidence, legally 
admissible, to convince the court beyond a rea- 
sonable doubt that the accused is guilty of the 
offense charged. If the answer to the question 
is no, there must be exceptionally compelling 
reasons to recommend a guilty plea. 

Numerous cases arise in which a guilty plea 
is entered and the statement in mitigation is not 
only inconsistent with the plea, but is a complete 
defense. As a result, the plea is changed and 
the accused acquitted. Such a case indicates 
that defense counsel did not know the facts or 
the law, or both, or was simply derelict in prepa- 
ration of the case. No defense counsel should 
take his duties lightly or should he permit his 
personal distaste for the facts, or the accused, to 
interfere with thorough preparation for an ade- 
quate defense. 

To prepare a case requires work—work that 
cannot be avoided. Even in a minor case or 
even in case of a guilty plea work is required, . 
for in such a case counsel must present some 
evidence in mitigation. 

The initial step in preparation is to ascertain 
allthe facts. This is done first by talking to the 
accused and obtaining all the information avail- 
able to the accused. Defense counsel should 
not be satisfied with the mere recital of events 
as given him by the accused, but should carefully 
interrogate the accused in detail, not only with 
respect to the particular offense alleged but with 
respect to all connected collateral matters and 
should pursue such inquiry thoroughly to avoid 
surprise with respect to items of evidence which, 
apparently unrelated at the time, may neverthe- 
less at the trial assume a significance because of 
some event connected with the alleged crime. 
Items which the accused himself thinks of no 
moment may be of vast importance and the ac- 
cused should be interrogated in minute detail, 
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not only with respect to the matters brought out 
by himself but with respect to other matters 
which will suggest themselves to defense counsel 
in connection with the happening of the alleged 
crime or from interrogation of other witnesses. 
It is useless to pose the categorical question to 
the defendant as to whether he is guilty or not. 
For practical purposes the defense counsel may, 
in preparing for trial, assume the technical guilt 
of the accused and prepare accordingly. 

After interrogation of the accused defense 
counsel wil! then interrogate all the witnesses, 
for both the prosecution and defense, and in 
interrogating these witnesses should not hesi- 
tate to examine them in detail so that full infor- 
mation will be available to him. It is very wise 
to obtain, if possible, written statements from 
the witnesses. Some defense counsel in the past 
have erroneously believed that they could not 
interview prosecution witnesses before trial and 
in some instances prosecution witnesses have re- 
fused to answer questions put to them by de- 
fense counsel. However, the interviewing of 


witnesses by either side is expressly permitted. 
(42c, MCM, 1951) 

After counsel has thoroughly acquainted him- 
self with the facts in the case he should now sit 
down and study the charge and specification to 


ascertain whether or not the court has jurisdic- 
tion of the offense as alleged. If there is any 
question as to the jurisdiction, defense counsel 
should prepare to make the suitable objections 
- or pleas prior to arraignment. If from a study 
of the facts defense counsel has learned that the 
accused has previously been tried for the same 
offense, he should make preparation to plead 
double jeopardy as a bar. Having determined 
that there is a plea in bar the suitable motion is 
prepared. Thereafter defense counsel does not 
simply cease his preparation but takes the next 
step. 

The charge and specification are examined in 
relation to the pertinent sections of the law, and 
legal decisions relating to the type of offense 
charged must be studied. From this study, de- 
fense counsel will determine whether or not the 
charge and specification are in proper form and 
state an offense, and will therefore know 
whether or not objection should be made to the 
charge and specification. Even if no objection 
is discovered his study of the law is not wasted 
because it is necessary when considering avail- 
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able evidence to determine its relevancy, com- 
petency and materiality. 

The facts as obtained are sorted, arranged in 
their proper sequence and a condensed state- 
ment of the same made up. Defense counsel is 
then in a position to determine whether or not 
there are any favorable rules of evidence or 
other rules of law which can be advanced to- 
ward the defendant’s acquittal. In connection 
with the rules of evidence it will be necessary to 
determine just what the trial counsel will a‘- 
tempt to introduce in the way of evidence and 
through what media he willdoso. If ¢éonfessions 
are involved, naturally a study of the law relat- 
ing to confessions must be made. If documen- 
tary evidence is to be introduced, a study as 
to the admissibility of documents is necessary. 
Every defense counsel should and must be very 
careful to determine what the rules of evidence 
are so that he may be able to utilize legal objec- 
tions available. 

In writing of objections it may be well at this 
point to consider the reason and necessity for 
making timely and proper objections. Under 
the system of court-martial prior to the Uni- 
form Code of Military Justice every error in the 
record was considered upon review, whether or 
not objection had been made. However, under 
the Uniform Code of Military Justice which 
adopts the rules prevalent in our Federal courts 
to a great extent, we find a different approach. 

In the decision in United States v. Masusock, 
decided 9 November 1951, the Court of Military 
Appeals made it clear that generally errors will 
not be considered unless objected to upon trial. 
It therefore becomes necessary for defense 
counsel to advocate each and every objection he 
may, so that the objection is entered upon the 
record. In this connection a word of caution 
is not remiss. It is not necessary for defense 
counsel to orate at great length concerning an 
objection. Waste no time with lengthy argu- 
ments on objections or by objecting to each and 
every question. If adequate preparation is 
made, objections can be anticipated. It is suf- 
ficient to rise, state the objection, the reason 
therefore concisely, and a citation to either the 
Manual or case law as appropriate. If the ob- 
jection is not well taken and is not sustainable, 
it is both a waste of time and aggravating to 
the court to listen to protracted argument. 

From the study of the facts, defendant’s coun- 
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sel will have available a list of all the witnesses 
he has interviewed. He should not determine 
in advance which to offer as witnesses on trial 
until the close of the prosecution, but all wit- 
nesses should be prepared upon the assumption 
that they will testify. At this point, he should 
furnish trial counsel with the names of prospec- 
tive defense witnesses whom he wishes sum- 
moned, and arrange for the presence of those 
for whom a summons will not be necessary. 

A trial brief on the legal aspects of the case 
eontaining the theory of defense (See JAG 
JOURNAL, May 1950, pp. 14-16) will be drafted 
vith alternates to shift the line of defense or 
attack as the exigencies of the trial demand. 
Legal authorities must be obtained to govern 
every avenue that the case may take. It is em- 
phasized that thorough knowledge of the facts 
is necessary in order to anticipate the potential 
mnioves which trial counsel may make. 

The defense counsel should have ready, a list 
of motions that will be made during the trial and 
a succinct statement of the grounds upon which 
such motions are to be made and the legal au- 
thorities to support them. He will decide what 
matters, if any, he will attempt to bring out on 
cross-examination of the government’s wit- 
nesses. (See Techniques of Cross-Examina- 
tion, JAG JOURNAL, May 1951, pp. 22-24.) Re- 
member, one should not cross-examine for the 
sake of asking questions and rarely should a 
question be asked unless it is known what an- 
swer will be elicited. If nothing further is to be 
gained by questions, do not ask them. If some- 
thing is to be gained by questions, be sure and 
ask them. 

Defense counsel should decide in advance of 
the trial whether the defendant should take the 
witness stand in his own behalf. If the accused 
is to take the stand in his own behalf, the defense 
counsel must explain to him in detail not only 
the actual charges laid in the language of the 
specification, but all the implications of fact and 
law flowing therefrom, and will prepare the ac- 
cused for the wide latitude of cross-examination 
by the trial counsel by subjecting him to an ex- 
tensive and thorough cross-examination. The 
accused must be advised not to show animus on 
the witness stand and to be at all times truth- 
ful, frank and sincere. Naturally defense coun- 
sel should not fabricate stories for use by the 
accused and the accused should be instructed 
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‘not to tell stories obviously fabricated. This 


does not mean, however, that the defense coun- 
sel should not put the accused on the stand when 
his testimony is in disagreement with that of a 
government witness, merely because counsel for 
the defense does not believe it. The truth and 
veracity of the witnesses is for the determina- 
tion of the court and if the accused, after full 
and complete warning, desires to take the stand 
and contradict prosecution witnesses, he should 
not be precluded therefrom merely because of 
counsel’s disbelief in the veracity of his client. 
In this connection it is advisable for the accused, 
and all other defense witnesses, to understand 
clearly that they should freely disclose, when 
asked, the fact that they have discussed their 
testimony with counsel, prior to trial. 

As challenges for cause and peremptory chal- 
lenges have been granted to the accused, the de- 
fense counsel should make some effort before 
trial, to learn about the personalities of the 
court. From the study of the facts and the law, 
counsel will have determined the issues. The 
combination will enable him to decide as to chal- 
lenges. Some court members feel strongly 
about certain types of offenses, some are very 
severe, some very lenient. The safeguard of 
challenge should not be lost through the inability 
of counsel to analyze the court members. 

While on the subject of trial proper, it may 
be well to point out that preparation of a com- 
plete and detailed list of questions is not advis- 
able. The writer has observed both trial and 
defense counsel operating from long lists of 
questions and often the counsel become so in- 
terested in reading the questions that they cease 
to note whether or not the answers are respon- 
sive to the questions or cover all the points which 
counsel is attempting to bring out. It is there- 
fore much better to tabulate the facts that one 
wishes to have a witness testify to and use this 


_ as a check-off list. 


On the completion of the prosecution’s case 
the defense must determine whether or not to 
make a motion for a directed verdict. It is here 
where the careful study of the law and the facts 
again proves its value. If after due considera- 
tion has been given to paragraph 7la, MCM, 
1951 and the fact that the prosecution may ob- 
tain a reopening of the case to supply a defi- 
ciency of evidence, it appears that there is an 
insufficiency of evidence, the motion should be 
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made. If defense counsel considers that the 
motion is well taken and if the court overrules 
it, care should be exercised that the defense not 
supply the deficiency. (71a, MCM, 1951.) 

The motion for directed verdict having been 
denied, the defense must now put on its wit- 
nesses. The study defense counsel has made of 
the facts and the law enables him to choose 
which witnesses are necessary to rebut the 
prosecution’s evidence. A parade of witnesses, 
solely because they are available, is not only a 
waste of time but detracts from the impression 
important testimony conveys. Do not call wit- 
nesses who will bolster the prosecution’s case. 
Generally reserve the accused as the last witness. 
He is the key figure in the proceedings, he is in 
position to cover the complete story. The court 
will listen with the greatest interest to his testi- 
mony and if the impression he makes is favor- 
able, such favorable impression should not be 
spoiled. 

Of course, the accused is nervous, anyone on 
trial generally is. In strange surroundings, 
faced with possible punishment, awed by the 
presence of many senior officers, unacquainted 
with court room procedures, such is only natural. 
Sufficient explanation should be made to the ac- 
cused so he may understand the proceedings and 
realize that the “gold braid” is not there to pil- 
lory him. The freer from extraneous causes 
of nervousness one keeps the mind of the ac- 
cused—or any witness—the better he can con- 
centrate upon the questions and his answers. 
A witness who knows what to expect as to pro- 
cedure, direct examination and cross-examina- 


tion, recounts his testimony more effectively * 


and thus makes a better witness than the one 
who knows not what to expect, who therefore, 
looks around like a scared rabbit, exhibits ex- 
treme nervousness and makes unresponsive and 
incomplete answers. As men are not sent upon 
a mission without briefing, so no witness should 
be thrown into a court room without being in- 
formed of what to expect. 

Space does not permit detailed discussion of 
the rules of evidence, but they comprise a large 
part of the rules of the game and as such must 
be known to the participants. Study and re- 
study them! Learn to distinguish between 
relevancy, materiality and competency. They 
form the basis for the admissibility or rejection 
of evidence. (The objection, irrelevant, incom- 
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petent and immaterial, tho highly publicized by 
movies and the radio, is rarely, if ever, a precise 
or proper objection.) 

After the evidence is in, the time for argu- 
ment arrives. This too, requires preparation 
but do not read your argument. Oratory and 
histrionics are generally ineffective before a 
court-martial. The best arguments are based 
upon the law and the facts. The preparation 
made before trial pays another dividend. If 
counsel knows the law and the facts, it is merely 
a matter of marshalling them in logical order. 
Of course, the precepts of effective public speak- 
ing apply—use them. 

Thus far this article has related to matters 
just as valid under AGN trials or the UCMJ. 
However, we are faced with a new procedure 
under the Code which requires the close care 
of counsel. This is the charge to the court— 
the instructions. Encompassed is a highly im- 
portant field which especially. involves law of- 
ficers, the presidents of special courts-martial 
and defense counsel. Defense counsel should 
not be content with the bare minimum required 
by the Manual. Make certain that the instruc- 
tions cover the elements of the offense and the 
evidence adduced. If. the instructions cover 
more than is necessary, or less than required, 
take exception. The thorough defense counsel 
will have prepared in writing certain instruc- 
tions which from his study of the law relating 
to the facts he considers should be given. A 
request should be made in every case that the 
court be instructed as to the import of 76a (4), 
MCM, 1951. These will be submitted to the law 
officer or president of a special court-martial 
with the request that they be included. The 
record should reflect this request. 

Following the finding the defense counsel has 
the duty of submitting evidence in extenuation 
and mitigation. The case is unusual where 
nothing can be presented. Though some very 
competent counsel content themselves with hav- 
ing the accused read a prepared statement, it is 
the opinion of the writer that sworn testimony 
is more effective and should be offered unless 
compelling reasons dictate otherwise. 

Though sentence has been rendered and the 
court room emptied, the work of defense counsel 
is notcompleted. Ifthe accused has been found 
guilty, he must prepare a recommendation for 

(Continued on page 17) 
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WARRANTS AND THE SERVICE OF PROCESS 


By CDR JOHN M. MALONEY, USN 


Chapter VII of the Naval Supplement to the 
Manual for Courts-Martial provides a broad, 
well-traveled and direct route to good public 
relations. While not sacrificing for one mo- 
ment the interests of naval personnel or the 
best interests of the naval service, provision 
is made for (1) the delivery of personnel to 
civil authorities in proper cases, (2) the service 
of civil process on naval personnel and (3) the 
furnishing of records or information to prop- 
erly interested persons. Essentially, the mat- 
ters considered in this chapter are of interest 
to all commanding officers and particularly 
to all legal officers or those officers assigned 
legal duties. 





T IS INTERESTING TO NOTE that in areas 
where the provisions of Chapter VII (for- 
merly Appendix C, Naval Courts and Boards, 
1937) are well known to the commands and to 
the legal officers thereto assigned, very few 
problems arise which require referral to the 
Judge Advocate General. It is hardly enough, 
however, that officers concerned with this 
chapter content themselves with a thorough 
knowledge of its provisions. 
basic. 

The purpose of Chapter VII is two-fold: (1) 
to inform naval personnel of what may or may 
not be done under certain circumstances and (2) 
to afford the public at large a knowledge of naval 
procedure, requirements and limitations per- 
taining to the subject matter of the chapter. 
Normally the “public at large” can be boiled 
down to local and state law enforcement agen- 
cies, members of the bar and personnel on duty 
or formerly on duty with the Navy. Although 
not quite as numerous, requests of insurance 
companies, finance companies, private hospitals 
and estranged spouses quite often fall within 
and can be answered by referral to this chapter 
of the supplement. 

It is consistent with the policy of the Judge 
Advocate General that legal officers in the field 
should create and maintain active liaison with 
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That, of course, is . 


the law enforcement agencies in their commun- 
ity and with the local Bar Association and 
should provide advice and assistance to those 
groups, in appropriate cases. Although the 
provisions of Chapter VII have been published 
in the Federal Register, and are available to the 
public, that publication will not normally be 
found in an attorney’s office, on the desk of the 
local Chief of Police nor in the library available 
to the local county attorney. In areas contain- 
ing a Navy population, these are matters which 
are bound to continually arise, and the routine 
procedure and information pertaining thereto 
should be locally available. Significant results 
in public relations have been achieved by legal 
officers in the field who have taken such a pro- 
gram upon themselves. Enforcement officers 
and lawyers are usually grateful for the infor- 
mation provided by this chapter, but conversely, 
a lack of knowledge can easily lead to misunder- 
standing. 

Within the limitations of military expediency, 
every effort has been made by the Secretary of 
the Navy to place naval personnel in the same 
position as civilians in regard to warrants of 
arrest, service of process and other matters 
cognizant at law. This effort and the philos- 
ophy behind it should be made known to locally 
interested groups. For instance, if the Chief 
of Police of City A in the State of Y receives a 
warrant from State X calling for the arrest of a 
sailor presently on duty at a naval station lo- 
cated in State Y (or aboard a ship in the ter- 
ritorial waters of State Y), and the warrant 
recites that the sailor committed a crime in 
State X and is a fugitive therefrom, the local 
Chief of Police should be so well informed on 
naval procedure as to permit him to take the 
proper action, that is, to notify the interested 
command that he has the warrant, and unless 
otherwise instructed is returning it to State X 
with the information that he is unable to serve 
same and stating the reasons therefor. It would 
not then be improper for the local command to 
inform the issuing official in State X as to the 
proper procedure to be followed in order to 
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obtain custody. Such action cements under- 
standing and good will. It has become apparent 
that when local authorities are cognizant of the 
provisions of naval law relative to delivery of 
personnel, they are most reasonable and will 
cooperate in every way. 

Recently, several questions have been referred 
to the Judge Advocate General for action which 
pertain to demands made by local authorities 
based upon warrants reciting that the individual 
is a fugitive from another state or jurisdiction. 
In due course, delivery was refused and the com- 
mands instructed to inform the local official and 
the requesting state that a requisititon for the 
delivery of the person must be made by the 
Governor or Chief Executive of the requesting 
state addressed to the Secretary of the Navy 
indicating that the person desired is charged 
with a crime in that state for which he could be 
extradited under the Constitution of the United 
States, the enactments of Congress or the laws 
of the state desiring his delivery. Section 0701 
and Section 0703 of Chapter VII, Naval Sup- 
plement, spell out the procedure for such mat- 
ters, and Section 0702 explicity prohibits the 
honoring of fugitive type warrants. In the 
majority of these instances, good liaison be- 
tween the legal office and the local authorities 
would have eliminated the necessity of referring 
the question to Washington for an answer, and 
the possibility of any misunderstanding arising 
between the local authorities and the Navy 
would have been held to a minimum. 

Although this article is not predicated upon 
the need for more active liaison in the field, it is 
considered that the foregoing discussion is a 
necessary incident to the administration of the 
provisions of Chapter VII of the supplement. 

As noted above, the chapter can be broken 
down into three parts. 


A. Delivery 


Sections 0701 through 0709 pertain to the 


delivery of naval or marine corps personnel to 
civil authorities and the various incidents re- 
lated thereto. 
0701. Delivery When Personnel Beyond Terri- 
torial Limits of the State 

It will be noted that this section pertains to 
the procedure that civil authorities must follow 
in obtaining custody of personnel beyond the 
territorial limits of their state. Unnecessary 


delay and tedious letter writing can be elim:- 
nated if the requesting state or local functionary 
has available to him an office or officer who will 
point out the steps that must be taken to accom- 
plish the desired purpose. It is not expected 
that the availability of this information as to 
procedure will result in all cases being properly 
and expeditiously handled by the requesting of- 
ficials. Recently, civil authorities in a Midwest- 
ern state attempted to have a Navy man, stza- 
tioned in the East, appear as a witness at a 
coroner’s inquest. Representatives were sent all 
the way from the Midwest to the East, to the 
base where the man was located, to obtain his 
custody. They were informed, and properly, of 
the procedure for accomplishing their purpose 
and then came to Washington in an attempt to 
obtain custody. Here, they were informed that 
if the man voluntarily decided to return to the 
Midwest to testify, leave would be granted him 
to do so, but that otherwise the procedure out- 
lined in Section 0701 would have to be followed. 
It should be noted here that the Navy man was 
suspect of the crime of Murder in the First 
Degree alleged to have occurred sometime in 
1947. Evidently, this information did not suf- 
fice or was not satisfactory to the state con- 
cerned and thus, there resulted many attempts 
to obtain custody including personal letters, 
fugitive warrants, telephone calls and the like, 
all of which, of course, were to noavail. Finally, 
the state followed the procedure set up for such 
matters, and the man was turned over to repre- 
sentatives of the requesting state within 24 
hours after receipt of the requisition by the 
Secretary of the Navy. That instance, how- 
ever, is a singular example of the unusual. In 
99 percent of the cases, civil authorities merely 
wish to know the method of procedure and will- 
ingly follow the regulations in order to attain 
their purpose. 


0702. Delivery When Personnel Within Terri- 
torial Limits of the State 


This is a matter which constantly arises in the 
field, and this section has been written as clearly 
as possible so as not to subject its provisions to 
misinterpretation.. In subsection (b), which 
pertains to the honoring of warrants when dis- 
ciplinary proceedings are pending, it is impor- 
tant to note that these proceedings pertain to 
“military offenses.” An example where the 


JAG JOURNAL 


addit 
ity te 
requ 
the ] 


MAY 





imi- 
lary 
will 
om - 
cted 
s to 
erly 
x of- 
vest- 
ste- 
at a 
nt all 
» the 
n his 
ly, of 
pose 
pt to 
| that 
o the 
1 him 
» out- 
owed, 
1 was 
First 
ne in 
t suf- 
: con- 
empts 
tters, 
e like, 
inally, 
r such 
repre- 
iin 24 
yy the 
 how- 
il. In 
merely 
d will- 
attain 


Terri- 


3 in the 
clearly 
ions to 

which 
en dis- 
impor- 
tain to 
are the 


SURNAL 


application of this provision will come about is 
where a person in the Navy is involved in an 
automobile accident on a public highway (not 
o:. a federal reservation), and as a result of the 
accident, state or local authorities cause a war- 
r:.nt of arrest to be issued. Certainly, this is a 
matter which can be tried before a military 
ccurt, but it is considered primarily of interest to 
the local law enforcement agency and, therefore, 
emmanding officers have been authorized to 
dvliver such persons to civil authorities even 
t! ough the command may be contemplating dis- 
ciplinary action at the time. It should be noted, 
however, that this authority does not extend to 
c:ses where a person is undergoing a sentence 
o. a court-martial or where the trial has already 
been instituted before a court-martial. In such 
cases, authority must be obtained from the 
Secretary of the Navy (Judge Advocate Gen- 
eral) before delivery is authorized. 

0703. Agreement Required Prior to Delivery 

to State Authorities 


0704. Form of Agreement as to Expenses 


The foregoing sections relative to the execu- 
tion of agreements prior to delivery to state 
authorities and the form thereof is considered 
so clear and definitive that comment would be 
superfluous. 


0705. Delivery of Personnel to Federal Authori- 
ties 

0706. Agreement Not Required of Federal 
Authorities 


It is important to note here that when Federal 
authorities present a proper warrant for the 
delivery of naval personnel, except in cases 
where disciplinary proceedings are actually 
pending or in progress or the person is under- 
going a sentence of a court-martial, reference of 
the matter to the Secretary of the Navy is not 
necessary except, when in the opinion of the 
commanding officer, unusual circumstances exist 
which warrant such action. In such cases, the 
commanding officer should avail himself of the 
most expeditious means of communication. 

When naval personnel are required to appear 
as witnesses in Federal court, under’: official 
orders, the charge for this type of temporary 
additional duty travel will be borne by the activ- 
ity to which the serviceman is attached. If the 
required witness is to appear in a case where 
the Navy is not a party in interest, the Navy 


MAY 1952 
996266—52——2 


will be reimbursed by the Department of Justice 
upon submission of reimbursement form 1080 
prepared in accordance with NAVCOMP 
NOTICE 710 of 9 May 1951. Payments to wit- 
nesses will be as provided by the Joint Travel 
Regulations and U.S. Navy Travel Instructions. 


0707. Method of Reporting 


Although other reports mentioned in this sec- 
tion are considered important and must be filed 
as expeditiously as practicable, those reports 
dealing with habeas corpus and the directives 
pertaining to immediate communication and 
subsequent reports are extremely important due 
to the time element involved and the absolute 
necessity for immediate action on the part of the 
government. 


0708. Report Required When Naval Personnel 
are Convicted by Civil Authorities 

At first blush, a person reading this section 
might think that every violation, no matter how 
trivial, involving naval personnel and which re- 
sults in a conviction in civil court, must be re- 
ported to the Chief of Naval Personnel or to 
the Commandant of the Marine Corps. This is 
highly fallacious inasmuch as this section re- 
quires such reports only in cases involving 
delivery of personnel to civil authorities for 
trial. Minor misdemeanors and traffic viola- 


tions normally do not encompass formal 
delivery. 


0709. Personnel Released by Civil Authorities 
on Bail 


This section, which contains a directive to 
commanding officers relative to making arrange- 
ments for persons within their command to ap- 
pear at a trial and thus not to jeopardize their 
bail or bond, is self-explanatory and requires no 
discussion. 


0710. Naval Prisoners as Witnesses or Parties 
in Civil Courts 


Although this section does not actually con- 
cern itself with the delivery of personnel to civil 
authorities, inasmuch as naval prisoners, when 
authorized by the Secretary of the Navy to ap- 
pear as witnesses in civil courts, will normally 
be delivered in court and naval custody main- 
tained therein, it is considered properly within 
the purview of the first part of this chapter. 
It will be noted that this section also considers 
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naval prisoners as witnesses in private litiga- 
tion or as parties to private litigation. In such 
cases, the litigants must necessarily resort to 
available legal procedures such as continuances 
and depositions because prisoners will not be re- 
leased from custody or confinement to testify in 
private matters. Arrangements for the taking 
of depositions of prisoners in proper cases may 
be made with the officer controlling their 
custody. 


B. Service of process 


Sections 0711 and 0712 pertain to the actual 
service of process and are not concerned with 
the production of records or the furnishing of 
official information. That particular subject is 
covered in the remaining sections of the chapter. 
Quite often it will be the case that the purpose 
of the process is to obtain official information, 
but it is considered more expedient to discuss 
the matters separately, dealing first with the act 
of service, then discussing the ramifications as 
they may or may not affect production of official 
information. 


0711 (a). Service of Civil Process Upon Per- 
sons in the Navy when Within the 
Jurisdiction of the Court Issuing 
the Process 
It is of interest to note here that personnel at- 
tached to vessels located within the territorial 
waters of the state out of which the process 
issues, are considered within the jurisdiction of 
the court for the purpose of service of process. 
' It has been long agreed that naval activities 
located within a state must permit service of 
process upon the reservation, where, as is the 
usual case, the state had reserved the right of 
entry to serve process. Although the first part 
of this section merely authorized service under 
the conditions noted above, there is a binding 
directive modifying this authorization which 
provides: “The commanding officer shall permit 
the service of process except in unusual cases 
where compliance with the mandate of the proc- 
ess would seriously prejudice the public inter- 
est.” [Italics supplied.] In cases where serv- 
ice is refused, a letter report containing full 
particulars must be made to the Judge Advocate 
General. 
A noteworthy directive set out in this section 
states “In all cases, commanding officers will in- 
sure that the nature of the process is explained 
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to the man concerned.” Necessarily, therefore, 
the services of a qualified legal assistance of- 
ficer in the area are required for the naval per- 
sonnel who are confronted with legal problems, 
Providing such assistance by legal officers and 
officers assigned legal duties is an established 
function of the Office of the Judge Advocate 
General. Procuring proper advice as to legal 
matters cannot be too greatly stressed. Failure 
to properly prosecute ones’ rights before a court 
of law, whether the occasion may involve domes- 
tic relations, a tort action, real property, or other 
matters, can easily result in situations adverse 
to the best interests of the individuals involved 
and of the naval service. 


0711 (b). Service of Civil Process Upon Per- 
sons in the Navy When the Person 
is Beyond the Jurisdiction of the 
Court Issuing the Process 

The most important phrase of this particular 
section is “In such cases the commanding officer 
will permit service . . . but will insure that the 
man is informed that he is not required to indi- 
cate acceptance of service nor in any manner to 
subject himself to the jurisdiction of the court 
issuing the process, although he may do so volun- 
tarily.” [Italics supplied.] Here again com- 


manding officers are urged to impress upon those 
within their command the advisability of ob- 


taining legal advice and assistance. In certain 
jurisdictions, in rem judgments may be obtained 
against persons served outside the jurisdiction 
and it is conceivable that a person served with 
process, although outside the jurisdiction of the 
state issuing it, may suffer irrevocable loss if he 
fails to avail himself of his legal remedies. 


0711 (c). Suits Against the United States 


For information purposes, Section 784, Title 
46, U. S. Code is quoted below: “Subpoenas to 
officers or members of crews. No officer or 
member of the crew of any public vessel of the 
United States may be subpoenaed in connection 
with any suit authorized under section 781-790 
of this title without the consent of the Secretary 
of the Department or the head of any independ- 
ent establishment of the Government having 
control of the vessel at the time the cause of 
action arose, or of the master or commanding 
officer of such vessel at the time of the issuance 
of such subpoena. (Mar. 3, 1925, ch. 428, § 4, 
43 Stat. 1112.)” 
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It is considered sound procedure, particularly 
in view of the provisions of the Federal Tort 
Claims Act which permits the Federal govern- 
ment to be sued for negligence in certain cases, 
that whenever a commanding officer receives a 
subpoena relating to an action against the 
United States or has knowledge of the prob- 
ability of such action, dispatch advice be im- 
mediately requested of the Judge Advocate 
General. 


0712. Leave of Absence to be Granted Persons 
Subpoenaed or Otherwise Served With 
Process 


This section merely implements the provi- 
sions of Section 0711 and requires commanding 
officers to grant leave of absence to persons sub- 
poenaed or otherwise served with process by a 
court of competent jurisdiction in order that 
process may be obeyed. In unusual cases, of 
course, the public interest might require the 
presence of the man at his duty station at the 
same time his presence is desired in court and 
if satisfactory arrangements cannot be made for 
a continuance of the matter, then a full report 
must be made to the Judge Advocate General. 


C. Production of official records or information 

The administration of the remaining sections 
of Chapter VII will normally be handled by cor- 
respondence with the Judge Advocate General. 
It is important, however, for commanding of- 
ficers, law specialists, and officers assigned legal 
duties to be well versed in the provisions of Sec- 
tions 0713 through 0715 in order that interested 
parties may be informed as to procedural mat- 
ters. Normally, requests pertaining to the sec- 
tions will emanate from attorneys, and if careful 
attention is afforded such inquiries unnecessary 
delay and the possibility of misunderstanding 
will usually be eliminated. 

In the preparation of Sections 0713-0715, 
every effort was made to insure the clarity of 
the provisions in order to avoid the possibility 
of misinterpretation. Certain comment, how- 
ever, might be made here on various provisions 
of these sections in order that the wording might 
be further clarified. ; 


0713. Production of Official Records in Response 
to Court Order 


(a) The important consideration to bear in 
mind here is that the interested parties forward 
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a court order to the Secretary of the Navy call- 
ing for the particular records or copies thereof 
that they desire. From this point on, the mat- 
ter will be handled from Washington. 

(b) This section contains an exception to the 


‘foregoing and permits local activities in the 


field to produce service, employment, pay or 
medical records upon receipt of a proper court 
order. Authority of the Secretary of the Navy | 
is not necessary in such cases. It should be re- 
membered that the production of these records, 
however, should be accomplished only in court 
and copies thereof should be furnished only to 
the clerk of court or other properly authorized 
official of the court. Doubtful cases should be 
referred to the Office of the Judge Advocate 
General. 


0714. Production of Official Records in Absence 
of Court Order 

It will be noted that all requests coming within 
the purview of this section shall be referred to 
the Judge Advocate General with the exception 
of requests for service records and medical 
records. Specific provision is made in the seec- 
ond paragraph of this section as to the pro- 
cedure the serviceman or his representative 
must follow in order to obtain access to medical 
and service records. 


0715. Interviewing of Naval Personnel Prelimi- 
nary to Litigation 

Although it is not considered necessary to 
dwell too long upon this particular section, inas- 
much as the provisions are specific and clear, it 
may be that in reading subsection (a), the word 
“official” may be too broadly construed. For 
the purposes of this section, it is to be strictly 
construed. For example, if the transportation 
officer of the Newport Naval Base is proceeding 
to Boston, Massachusetts on official duty and he 
witnesses an accident involving two private 
vehicles, there is no restriction on his giving in- 
formation relative to what he saw to the police 
or to the parties litigant should litigation 
develop in the matter. If the same officer, how- 
ever, while operating a governmental vehicle 
comes in collision with a private vehicle, the in- 
cident would be of official concern to the Navy, 
there would be a government interest therein, 
and it would be a matter growing out of his 
official duty, requiring requests for information 

(Continued on page 16) 
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Prepared by the MILITARY JUSTICE DIVISION of the 


ADMISSION BY SILENCE—when defendant upon 
arrest had been accused by a detective of selling 
opium and defendant denied the accusation and 
then essentially the same accusation was repeated 
by a third person and the defendant remained 
silent, the original denial of the charge was suf- 
ficient and the admission of testimony concern- 
ing his silence in face of the second accusation 
was error. ‘However, a charge to the jury that 
defendant's once having denied the accusation he 
need not repeat the denial when faced with a 
renewal of the accusation, cured whatever preju- 
dice may have been created by the erroneous 
admission of the testimony. 

ADMISSIBILITY OF EVIDENCE—the section of 
the Federal Communications Act providing that no 
person, not being authorized by the sender, shall 
intercept any communication and divulge or pub- 
lish its contents, is to protect the means of com- 
munication and is not directed at the secrecy of a 
conversation. Damaging admissions of a defend- 
ant heard by a government agent by means of a 
radio transmitter hidden on the person of one con- 
versing with defendant in his place of business is 
not inadmissible in evidence as violative of that 
statute. 

SEARCH AND SEIZURE—the prohibition of the 
Fourth Amendment is limited to the taking of tan- 
gible things and the “taking” of conversation 
secretly by means of a radio transmitter hidden on 
the person of one of the parties to a conversation 
is not violative of the constitutional prohibition. 


@ In United States v. On Lee, a United States 
Court of Appeals Second Circuit case decided 
on November 21, 1951 (193 F. 2d 306) the con- 
viction of On Lee of making an illegal sale of 
opium and of conspiring to sell opium was 
affirmed. 

Another defendant named in the indictment 
in this case was one Ying who pleaded guilty 
and testified for the government at the trial of 
On Lee. Ying testified that he had agreed for 
$550 to deliver a pound of opium to one Gim, 
who later turned out to be an undercover agent 
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Office of the Judge Advocate Gener«ul 


of the Bureau of Narcotics. Ying turned the 
money over to defendant On Lee, who provided 
opium for delivery to Gim. 

Testimony of a detective involved in the ar- 
rest of On Lee and Ying was to the effect that he 
asked On Lee if he had sold or delivered opium 
to Ying and On Lee’s reply was in denial. The 
detective then asked Ying where he had ob- 
tained the opium and Ying stated, in On Lee’s 
presence, that he got it from On Lee. Accord- 
ing to the detective’s testimony, the defendant 
On Lee remained silent in the face of Ying’s 
accusatory statement. At the trial defendant’s 
counsel requested that the judge direct the jury 
to disregard the detective’s conversation with 
Ying. The court reserved decision and at the 
end of the government’s case counsel moved for 
a mistrial because of the admission of the testi- 
mony of the detective and certain comments of 
the court concerning the inference to be drawn 
from defendant’s silence when the accusatory 
statement was made by Ying. This motion was 
denied. On appeal defendant argued that the 
admission of the testimony of his remaining 
silent when faced with Ying’s accusation was 
prejudicialerror. The Court of Appeals agreed 
that the admission of the evidence as to On Lee’s 
silence was erroneous, but stated that the in- 
struction of the trial judge to the jury “cured 
any prejudice which might have resulted from 
the original admission of evidence.” The “cur- 
ing” charge of the trial judge was described as 
follows: “But in charging the jury the court 
stated that no admission by Ying after his arrest 
could bind the appellant. After stating the gen- 
eral rule as to silence in the face of an accusa- 
tory statement, he [the trial judge] said that the 
appellant having denied the charge once did not 
have to deny it again. ‘He has denied it once 
and that would be sufficient’.” Upon the pre 
sumed effectiveness of the charge the Court of 
Appeals remarked, “The jury system is pre 
mised on the assumption that when the judge 
instructs the jury what evidence it may con- 
sider it will obey the instruction. In excep- 
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tional circumstances the prejudice from im- 
properly admitted evidence may be too serious 
to be cured by a charge to disregard it. But we 
do not regard the present as such a case.” 
Another important issue on appeal was 
whether it was error to admit the testimony of 
a government agent named Lee. Agent Lee 
testified as to a conversation he had heard be- 
tween defendant On Lee and one Chin Poy, a 
government informer. This conversation oc- 
curred in defendant’s place of business, a laun- 
dry, subsequent to the arrest while he was at 
large on bail. The gist of the conversation was 
that On Lee had admitted employing Ying to 
make a sale of opium belonging to a syndicate 
wiich defendant On Lee represented. Chin 
Poy, the informer, had entered On Lee’s laun- 
dry with a radio transmitter hidden on his per- 
son. Agent Lee remained outside the laundry 
and monitored the conversation on a radio re- 
ceiver. The opinion does not reveal why Chin 


Poy was not called upon to testify to this con- 
versation himself. Defendant contended that 
disclosure of the conversation was in violation 
of the Federal Communications Act, 47 USC 605 
which provides, ‘‘No person not being author- 
ized by the sender shall intercept any communi- 


cation and divulge or publish the existence, 
contents, substance, purport, effect, or mean- 
ing of such intercepted communication to any 
person.” The court in rejecting this contention 
quoted from Goldman v. U. S., 316 U. S. 129: 
“The protection intended and afforded by the 
statute is of the means of communication and 
not of the secrecy of the conversation.” The 
court emphasized that the prohibition in the 
statute was directed against “interception” of 
a communication by wire or radio and that in 
this case, “The radio device was merely a 
mechanical means of eavesdropping, just as the 
detectaphone was in the Goldman case.” 

In further support of his position, On Lee 
contended that the evidence should have been 
excluded because it was obtained by a trespass 
constituting an unreasonable search and seizure 
in violation of the Fourth and Fifth Amend- 
ments. In discussing the authorities, the court 
commented on Nueslein v. District of Columbia, 
73 App. D. C. 85, 115 F. 2d 690 where on an 
unlawful entry by police all that was “seized” 
Was an admission of a suspect that he was driv- 
ins a particular automobile, which admission 
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was later used against him. In that case the 
conviction was reversed because testimony of 
police officers as to this admission had been ad- 
mitted in evidence. In the present case the 
court refused to follow the “extension adopted by 
the Nueslein case” and relying on Olmstead v. 
U.S., 277 U.S. 438 stated that, “Only the taking 
of tangible things violates the Fourth Amend- 
ment. ... We do not think the Fourth 
Amendment stretches so far as to prevent the 
admission of statements heard by a federal em- 
ployee in the accused’s home or place of busi- 
ness whose only ‘trespass’ is the fact that he 
conceals his true identity to gain information. 
It has long been customary for law enforcement 
agencies to obtain admissible evidence by this 
method of subterfuge, and until otherwise in- 
structed by the Supreme Court, we shall not 
interpret the Amendment to require the exclu- 
sion of statements so obtained.” 

Circuit Judge Frank dissented in a strongly 
worded and thorough opinion. He refers to On 
Lee’s case as presenting, “The violation of one 
of the most cherished constitutional rights, one 
which contributes substantially to the distinc- 
tive flavor of our democracy.” The dissenting 
judge vigorously supported the reasoning of 
Vinson, J. in the Nueslein case. Aside from 
the constitutional question he also disagreed 
with the majority opinion on the “admission by 
silence” being non-prejudicial error. 

RES, JUDICATA—a verdict of not guilty on a count 
alleging conspiracy to sell a stolen automobile will 
not be res judicata of a second count in the same 
indictment alleging transportation of a stolen auto- 
mobile in interstate commerce, the acquittal on the 
conspiracy count not being a determination in favor 
of the defendant of facts essential to conviction on 
the count charging transportation of a stolen 
automobile. 

CREDIBILITY OF WITNESSES—the fact that a wit- 
ness has a criminal record and may have believed 
that he would personally benefit from his testimony 
does not disqualify him as a witness, but affects 
only the weight to be given to his testimony. 

@ In United States v. Rainone, a United States 
Court of Appeals Second Circuit case decided on 
December 6, 1951 (192 F. 2d 860), the convic- 
tion of Anthony Rainone of transporting a 
stolen automobile in interstate commerce was 
affirmed. 

(Continued on page 17) 





RESPONSIBILITIES OF THE INVESTIGATING 
OFFICER 


By CDR EARLE C. GORDON, JR., USN 


Investigations have always been an in- 
tegral part of Naval jurisprudence, and they 
constitute an effective means of insuring that 
the established standards of justice will be 
met. However, apart from this obvious im- 
portance in the field, upon the ultimate arrival 
at the Office of the Judge Advocate General 
they assume an additional role of dual im- 
portance. First, they become the basis for 
specific rulings as to misconduct and related 
line of duty status, in cases which have re- 
sulted in injuries or death. Secondly, they 
provide an excellent basis for a cross-analysis 
and current review of Navy Department poli- 
cies and often result in the formulation of new 
policies: where conditions and situations so 
dictate. 





T IS SELF-EVIDENT that the investigation 
whether garbed in the formality of a court of 
inquiry relating to a complaint of extensive 
damage or loss of property, or of a less formal 
nature, depends for its success and usefulness 
upon the capabilities of the individual or in- 
dividuals who have been assigned the responsi- 
bility of performing the duties of investigators. 
Investigating officers must be endowed with a 
full realization of the object to be attained and 
the formalities that are requisite to attainment. 
The definition of an investigating officer as set 
forth in paragraph 64 of the Manual for Courts- 
Martial is: “.. . the term ‘investigating - of- 
ficer’ as applied to a particular offense, shall be 
understood to include a person who, under the 
provisions of 34 and Article 32, has investigated 
that offense or a closely related offense alleged 
to have been committed by an accused. The 
term also includes any other person who, as 
counsel for, or member of, a court of inquiry, or 
as an investigating officer or otherwise, has con- 
ducted a personal investigation of a general mat- 
ter involving the particular offense.” Even as 
defined above, along with the explanation of 
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terms and responsibilities in Chapters IV and 
V of the Naval Supplement to the Manual for 
Courts-Martial, questions as to the scope of the 
term, for specific purposes, have arisen. (See 
CMR Digests, in this issue.) 

Under the system brought about by the Uni- 


form Code of Military Justice, any commanding 
officer, or officer-in-charge may ordinarily order 
an investigation. However, if the investiga- 
tion is to include redress of injuries under 
Article 139 of the UCMJ, then only a command- 
ing officer, or a higher authority empowered to 
convene a special court-martial may order it. 
(Section 0404 (a), NS, MCM). Additionally, 
for each investigation there will be an appoint- 
ing order, similar in nature to the appointing 
order of the Court of Inquiry. (Section 0404 
(b), NS, MCM). “It must be in writing, and 
tell the investigating officer the nature of the 
investigation upon which he is to embark, the 
scope of the findings required, and the pro- 
cedural instructions, which will also include 
whether or not he is to administer an oath to 
witnesses. This information must be brief, but 
should not be so brief as to fail in its purpose of 
conveying adequate information. For example, 
an order to investigate an accident that took 
place at a certain time and place is not sufficient. 
It should state that the investigation concerns 
the death of John Doe, SN, USN, 000 00 00, and 
injuries to other naval personnel as the result 
of a motor vehicle accident on 14 June 1951, at 
North Hero, Vermont. Once the investigating 
officer or officers know the type of incident under 
consideration it is advisable to consult Chapter 
5 of the Naval Supplement to the Manual for 
Courts-Martial (1951). The Supplement out- 
lines the type of information that should be sub- 
mitted in various situations. This listing is 
designed as a guide in the average case and there 
will be situations that are not covered and others 
where it may be varied. It will, however, give 
the investigator assistance in directing his 
thought to the salient features until the investi- 
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gation is sufficiently well developed so that he 
can decide what his course should be. 

During the actual course of the proceedings, 
care should be taken not to pass on to the review- 
ing authorities the work that should be done by 
the investigator himself. In a recent investiga- 
tion, an exhibit was received that consisted of 
two wooden boxes each weighing four hundred 
pounds. On examination it was found that the 
boxes contained all the papers pertaining to the 
running of a ship’s service store. There were 
inventories, stock cards, breakout cards and 
receipts, log books, etc. Quite aside from the 
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Uni- § storage problem created by such an exhibit, its 
ding § value was questionable because of the time re- 
rder § quired to extract the desired information. It 
tiga- § would have been much better for the investiga- 
nder § tor to have given these records to a Supply Corps 
and- § officer for an audit, and then have him present 
2d to § the information in the form of testimony, with 
r it, § the audit as an exhibit. The convening and re- 
ally, § viewing authorities should not have to dig out 
oint- § the information themselves, since the primary 
ating § purpose of the investigation is to present them 
0404 § with adequate information. 
, and At times it may be desirable to physically in- 
f the § troduce wearing apparel or other bulky items 
, the § as exhibits. This will frequently be of assist- 
pro- § ance in reaching a determination of facts, or an 
clude § expression of opinion. However, once these ex- 
th to § hibits have served their purpose it is not gen- 
f, but § erally necesary that they be forwarded with the 
ose of § record, notwithstanding the fact that the en- 
mple, § closures to the investigative report shall include 
; took § the evidence upon which the findings are based, 
cient. § and shall be appended thereto. (Section 0408 
cerns § (c), NS, MCM). A description or photograph 
0, and @ will serve the purpose of the later reviews 
result § equally as well as the original article. A recent 
51, at # example of an exhibit of this type was one 
zating § woolen mitten and a foul weather helmet, neither 
under § one of which bore any mark of identification. 
rapter § These articles did not assist in any way in the 
al for § review of the case. The actual records are put 
it out- § into a permanent file and many of them will be 
ye sub- § consulted frequently throughout the years. It 
ing is § is unwise, therefore, to submit with the record 
i there § anything that cannot be filed. To do otherwise, 
others § only means that one of the reviewing authori- 
r, give § ties will have to do what the investigating officer 
ag his § should have done in the first place; that is, hold 
nvesti- § the exhibit until the possibility of further need 
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of its existence has passed, and then destroy it, 
or return it to the rightful owner. 

The report of the investigation will contain 
the finding of facts, the opinions and recom- 
mendations thereon, the signature of the in- 
vestigator or investigators, and the related 
enclosures. (Section 0408, NS, MCM.) It is 
of prime importance that the first page of the 
report contain the action of the officer who 
initially ordered the investigation (Section 
0409, NS, MCM), and that a copy of the find- 
ings, opinions and recommendations follow im- 
mediately thereafter. The basic reason under- 
lying that requirement is that it will greatly 
facilitate processing and review in the Office of 
the Judge Advocate General. The nature of the 
review that the record is to receive and also 
the routing that will be given after it has been 
reviewed, will be determined from the findings 
alone. Thus, it is far easier to find the neces- 
sary information if it is on top of the record 
rather than buried between the proceedings and 
the exhibits. Also, many of the reports are of 
more than one volume, some reaching as many 
as.fourteen or fifteen, and the résumé of events 
provided in the findings of fact, together with 
the action of the convening and reviewing au- 
thorities, is sufficient to inform one of the gen- 
eral nature of the incident. Frequently one 
hears the comment by a member of an investiga- 
tion: “I wonder if anyone will look at this after 
we get rid of it.” The answer to this is that it 
will be looked at carefully and more than once. 
Therefore, careful compliance with the simple 
requirements of putting the record together will 
save time, and expedite the subsequent reviews. 

Perhaps there is no greater responsibility in- 
volved and needless to say, none which can have 
a greater effect upon the dependents or nearest 
kindred of naval personnel, than the determina- 
tion to be made as to whether a disability or a 
death was the result of misconduct or whether 
it is to be given a line of duty status. The Naval 
Supplement to the Manual for Courts-Martial 
clearly provides that where this determination 
is to be made, in the absence of clear and con- 
vincing evidence to the contrary it is to be pre- 
sumed that the death or disability was not a re- 
sult of misconduct. Likewise, a similar pre- 
sumption is to be accorded the fact that an in- 
jury or disease was incurred in line of duty. 

(Section 0504 (c) and (e), NS. MCM.) It 
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_ should be remembered that the fact that the per- 
son in question is absent from the naval service 
at the time does not automatically mean a rul- 
ing of “not in line of duty” status. There must 
be sufficient evidence that the absence materially 
interfered with the performance of the per- 
son’s military duty. For what constitutes in- 
terference with military duty see C. M. O. 6, 
1948, 206. If the investigating officer or of- 
ficers fail to express the necessary opinions, the 
ordering authority may return the record, or if 
there is sufficient evidence set forth in the record 
to make the decision, he may, to expedite the 
handling, note the failure and express his own 
opinion from the evidence. It should be re- 
membered that in the cases where there is a 
death involved, the payment of the death gratu- 
ity to the beneficiaries will be delayed until the 
record reaches the proper sources, and this delay 
has in some instances in the past caused unneces- 
sary hardship. 

Occasionally, it is necessary for a command to 
retain the original copy of a record until the 
completion of a court-martial which has arisen 
out of the incident investigated. After the 
trial, the convening authority, in forwarding 
the record, should also include in his action the 
result of the court-martial. This was formerly 


not possible since the record was to be forwarded 
before the record of the trial had been prepared, 
but now that the findings and sentence of the 
court are made public at the completion of the 
trial, the information can be included in the 


action. This will assist the reviewing officer 
of the investigation, in making additional in- 
formation available to him when needed, from 
the record of the related court-martial pro- 
ceedings. 

Upon arrival of the record at the Office of the 
Judge Advocate General, the record is cata- 
logued and then reviewed. If there are any 
determinations to be made by the Judge Advo- 
cate General on the record, they are made at this 
time. It is then forwarded to the various 
bureaus of the Navy who may have a technical 
interest in the points covered by the report. The 
record should be sent via the chain of command 
directly to the Office of the Judge Advocate Gen- 
eral. The routing of the record to the pertinent 
bureaus and offices of the Navy Department will 


be done by the Office of the Judge Advocate 
General. 
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Upon termination of review by the various 
bureaus of the Navy, the record is then mace 
available upon request to other governmental 
agencies. The Veterans Administration is the 
most frequent user of this type of information, 
but because of the wide variety of subjects in- 
volved, requests are received from all other 
branches of government. It'is not infrequent 
that there are requests for information concern- 
ing matters which happened over twenty years 
ago. Thus it may be seen that the records fre 
quently are consulted even after all the in- 
dividuals involved are no longer members of the 
Naval service. 

It is impossible to point out all the various 
mistakes that may be made in an investigation, 
but in avoiding those that have been indicated, 
the investigator will not only help himself, but 
will aid those who have the responsibility of 
reviewing and otherwise utilizing the record. 


PROCESS. . . 


(Continued from page 11) 


pertaining to the accident to be forwarded to the 
Office of the Judge Advocate General. It is as- 
sumed that government vehicles operated on the 
highways of a state must comply with state law 
and normally accident reports must be filed with 
either the local police or with the state commis- 
sioner of motor vehicles. Such reports, stating 
only basic facts, may be submitted in accordance 
with state law without the prior approval of the 
Judge Advocate General, but copies thereof will 
be forwarded as a part of the routine report. 

Subsection (b) of 0715 merely reiterates the 
care that must be afforded matters wherein the 
United States is a party in litigation or where 
its interests are involved. All such cases will 
be referred to the Judge Advocate General for 
further disposition. 

This discussion has not attempted to cover all 
possible situations which may arise in the ad- 
ministration of Chapter VII, but in general it 
should be born in mind that there is provided 
here a great opportunity to build good will and 
understanding with the public, and that by 
maintaining active liaison with the groups men- 


tioned above, legal officers and officers assigned fii 


legal duties will prove themselves invaluable 
adjuncts to the Navy and its personnel. 
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TECHNIQUES . . . 


(Continued from page 6) 

clemency. He must check and sign the record. 
This should be done meticulously. Inadvertence 
of the reporter may have omitted a crucial 
answer or objection or ruling. Re-reading of 
the record may bring up a point not earlier 
recognized which should be presented by brief 
to the convening authority. 

After the convening authority has acted, 
counsel must advise the accused of his right to 
appellate representation and the method of 
obtaining it. 

While adherence to the foregoing advice en- 
tails considerable time and industry, such was 
the duty assigned defense counsel when ap- 
pointed by the convening authority. Such was 
the representation Congress had in mind when 
it passed the law. 

As pointed out by the Honorable Judge George 
W. Latimer of the United States Court of Mili- 
tary Appeals in a recent address: 


“Almost every accused must accept the 
counsel assigned him for both trial and ap- 
pellate purposes, and the lawyer who does 
the trial work must lay the foundation for 
the success of the others. It is difficult for 
an appellate counsel to take over on appeal 
a case which has already been lost by care- 
lessness in the trial forum. If before you 
start the trial of a case, you do not know the 
law involved, or the facts that can be pro- 


the 
ion, 

in- 
her 
lent 
rn. 
2ar's 
fre- 

in- 
the 
























































ious 
tion, 
ated, 
, but 
y of 





















































(0 the 
is as- 
mn the 
e law 
| with 
nmis- 
tating 
dance 




































of the duced by both sides, then what might be 
of will good grounds for reversal in our court will 
at. not be in the record ... For the most 









es the part, facts determine law suits and if they 
Jin the are not ferreted out before trial, they sel- 
whain dom appear in the record.” 






By preparation before trial instead of during 
trial, defense counsel saves time of the court- 
martial and performs his duty appropriately. 
Every defense counsel would do well to pose 
himself this question—If I were on trial and my 
counsel prepared the case and tried it as I am 
doing for my accused, would I be satisfied with 
the representation? 

Remember, the representation given an ac- 
cused may mean confinement and disgrace for 
life. That is the responsibility on defense coun- 
sel’s shoulders. It warrants conscientious, 
ainstaking and thorough work. 
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' Giletta to sell the automobile. 









NOTES... 


(Continued from page 13) 

The first count of the indictment charged 
Rainone with having conspired with a co- 
defendant Giletta to sell a stolen automobile in 
interstate commerce, knowing it to have been 


stolen. The second count charged him and 
Giletta with having transported a stolen auto- 
mobile from Brooklyn, N. Y., to Stamford, 
Conn., knowing the same to have been stolen. 
The jury acquitted Rainone on the first count 
of conspiracy to sell a stolen automobile, but 
found him guilty on the substantive count of 
transporting a stolen automobile. The defend- 
ant Rainone contended on appeal that the ver- 
dict of not guilty was “res judicata of the sub- 
stantive count.” -The court, disregarding the 
question of whether res judicata could be in- 
voked when the verdicts were rendered together 
after a single trial, pointed out that under the 
conspiracy count the jury had apparently re- 
jected the government’s evidence introduced to 
prove an agreement between Rainone and 
The acquittal on 
the conspiracy count, being based on a failure 
to prove the agreement, was not a determina- 
tion of facts favorable to the defendant render- 
ing the verdict on the substantive offense of 
transporting a stolen automobile inconsistent 
with the verdict on the conspiracy count. 

In proving the case against Rainone the gov- 
ernment relied strongly on the testimony of 
Giletta, the alleged co-conspirator and co- 
defendant, who had pleaded guilty to the con- 
spiracy count. The second-hand automobile 
dealer, to whom the stolen automobile was al- 
legedty sold, supplied corroborative testimony. 
The court observed that “Giletta had a poor 
criminal record and may have believed that he 
would personally benefit by testifying against 
Rainone,” but held that this was matter affect- 
ing the weight of his testimony and did not dis- 
qualify him as a witness. The trial judge had 
appropriately instructed the jury that, “Giletta’s 
testimony should be closely scrutinized because 
of his criminal record and his admitted associa- 
tion with the crime charged.” The weight of 
the testimony was for consideration by the jury 
and there was no error in the admission of the 
testimony. 
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CMR DIGESTS. « . 


(Continued from page 2) 


Court of Military Appeals construed 64, MCM, 
1951, and concluded: 


“ . . It will be noted that care was taken 
in the terminal portion of the paragraph to 
exclude from the definition of the term ‘in- 
vestigating officer’ the trial counsel who 
necessarily must conduct an investigation 
into the facts of the case in the performance 
of his duties as such. If this investigation 
should not form a basis for disqualifica- 
tion—and in the very nature of things it 
could not have been said to do so—we can- 
not see that the more casual inquiry of the 
accuser should produce another result. 
Nor can we see that the location in time of 
the former investigation after the filing of 
charges and the latter before such filing 
should be deemed a relevant consideration.” 


The Court of Military Appeals held, however, 
that it was error to permit the trial counsel to 
continue in view of his “previous connection” 
with the case. 44b, MCM, 1951, provides: 


“Whenever it appears to the court or to 
the trial counsel himself that any member 
of the prosecution named in the appointing 
order is for any reason, including miscon- 
conduct, bias, prejudice, hostility, previous 
connection with a particular case, or lack of 
legal qualifications (for general courts- 
martial), disqualified or unable properly 
and promptly to perform his duties, a re- 
port of the facts will be made at once to the 
convening authority and appropriate action 
taken to insure that the disqualified mem- 
ber shall not act for the prosecution.” 
[Emphasis supplied. } 


The Court held that since the trial counsel was 
the accuser he had a “previous connection” with 
the case and the special court-martial should 
have followed the procedure prescribed in 44b, 
MCM, 1951, however, the Court further held 
that in this particular case the error was not to 
the material prejudice of the substantial rights 
of the accused within the meaning of Article 
59 (a), UCMJ. The Court said: 

“We have searched the record with care and 
find no suggestion whatever of specific preju- 
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dice—that is, of prejudice operating against the 
accused in this particular case. The evidence 
of his guilt is overwhelming, . .. Moreover, 
the record reflects that the conduct of [trial 
counsel], was proper in every respect.” (U.§, 
v. Lee, decided 13 March 1952.) 


PREVIOUS PARTICIPATION BY MEMBER 


@ The record of trial of a special court-martial 
contains the following colloquy which took place 
prior to the arraignment of the accused : 


“TRIAL COUNSEL. If any member of the 
court is aware of any facts which he be 
lieves may be a ground for challenge by 
either side against him, he should now state 
such facts. 

“T. . .], member of the court, made the 
following statement: 

“I was the security watch on the night 
this offense was committed and was called 
out of the movies so I could investigate it 
at that time. I do know a lot of facts rela- 
tive to this case.” 

“TRIAL COUNSEL. The prosecution has no 
challenges for cause. 

“TRIAL COUNSEL. The prosecution has 
no peremptory challenge. 

“TRIAL COUNSEL. Does the accused de- 
sire to challenge any member of the court 
for cause? 

“DEFENSE COUNSEL. No. 

“TRIAL COUNSEL. Does the accused de- 
sire to exercise his right to one peremptory 
challenge against any member? 

“DEFENSE COUNSEL. The accused has no 
peremptory challenge.” 


Thereafter the accused was duly arraigned, 
and pleaded guilty to the offense charged. The 
effect of his plea was properly explained to him 
by the president of the special court-martial but 
the accused persisted therein and was duly 
found guilty and sentenced. 

A Board of Review disapproved the findings 
and sentence and ordered a rehearing. The 
Board took this action because it was of the 
opinion that the investigation conducted by the 
member made him an “investigating officer” as 
that term is defined in 64, MCM, 1951, and that 
the failure of the special court-martial to ex- 
clude him from participating in the trial con- 
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stituted material prejudice to the substantial 
rights of the accused. 

The U. S. Court of Military Appeals affirmed 
the decision of the Board of Review. The Court 
held that the member in question was clearly an 
“investigating officer” as that term is defined 
in 64, MCM, 1951, since he had conducted a per- 
sonal investigation into the facts of the offense 
and that, therefore, it was error as a matter of 
law to permit him to continue to sit as a member 
after his previous connection with the case had 
been disclosed. The Court then considered 
whether this error was reversible, that is, error 
materially prejudicing the substantial rights of 
the accused. The Court held that as regards 
the findings the error could not be held to be 
reversible, since the accused pleaded guilty to 
the offense charged and persisted therein after 
the effect of his plea had been fully and fairly 
explained to him. The Court went on to hold, 
however, that with regard to the sentence there 
was reversible error. In this connection the 
Court said: 


“Tt does not necessarily follow, however, 
that he may not have suffered such a fair 
risk as regards the sentence aspect of the 
tribunal’s action—and we turn to a consid- 
eration of this phase of the matter. In 
this connection the argument might well 
have been advanced—although it does not 
appear to have been suggested explicitly— 
that the danger of prejudice lay in the fact 
that, by virtue of his investigation, the 
member concerned may have become aware 
of facts, not admissible in evidence, and 
possibly aggravating in character. This 
knowledge—the argument would con- 


tinue—might have aided him in influencing 
his fellow members in the imposition of a 
sentence more severe than might otherwise 
have been given. 

“We cannot say that this may. not have 
been the case. By the same token, it must 
be conceded, we cannot say that it was. 
Actually, [the member’s] participation 
may have operated to produce the exactly 
opposite result. The inadmissible eviden- 
tial facts he knew—if any—may well have 
been extenuating rather than aggravating 
in character, and indeed may have operated 
to benefit rather than injure the accused. 
Certainly we cannot know what facts he 
had come across in his inquiry, nor whether 
they would have been admissible in evi- 
dence or the reverse. We can only be sure 
that whatever he knew, it was more than 
was known by his fellow members of the 
court-martial—for in view of the accused’s 
plea of guilty, no evidence bearing on the 
commission of the offense was introduced 
by the prosecution. . Under these cir- 
cumstances, while it may not be said with 
positiveness that he was prejudiced, it can- 
not be denied that he may have been. In 
short—and without in any fashion impung- 
ing [the member’s] motives or conduct— 
we believe that there was much more than 
a fair risk of material prejudice to the sub- 
stantial rights of the accused in this case 
as a result of the former’s presence in the 
membership of the court-martial during its 
penal session.” (U.S. v. Bound, decided 
13 March 1952) 
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